
   
   
   
 
   
 
 

 
 P. O. Box 1380 ⧫ 121 Main Street  
 Buda, TX  78610  

 (512) 312-0084 

Meeting the Needs of the Citizens - Established 1881 
www.ci.buda.tx.us 

 
 
Mr. John Dupnik, General Manager 
Barton Springs/Edwards Aquifer Conservation District 
1124 Regal Row 
Austin, Texas 78748 
 
Re: Proposed Rule Changes 
 
March 22, 2016 
 
 
 
Dear Mr. Dupnik, 
 
The City of Buda would like to thank the Barton Springs/Edwards Aquifer Conservation District for 
the opportunity to comment on the proposed rule changes that are to be considered by the District 
Board on March 24, 2016.  The City is cognizant of the time and energy District Staff has invested in 
this endeavor and would like to commend their efforts.  Recognizing that some aspects of the proposed 
rules are attempted to be defined in a way that will allow collaboration between the District and future 
applicants, there are some areas that warrant clarification to provide a level of certainty for those 
considering future large volume permit applications.  The City of Buda respectfully submits the 
following comments for the District’s consideration. 
 
 
Notification Requirements 
In describing the required mailing list, the word “registered” should not be removed as proposed in 
section 3-1.4,7.g.ii (pg. 44).  Besides allowing the District to monitor and manage overall use of 
groundwater resources, well registration is also a means for the District to help protect existing wells 
from possible impacts of future permitted projects.  If a well owner has not properly registered their 
well as required by District rules, they are by default forfeiting this level of protection.  Therefore, 
mailing lists for any notification required by the district should be confined to owners of wells that 
have been properly registered with the District.  
 
Also, the current cost of certified mail with return receipt is approximately $6.74.  The proposed, 
incrementally expanded notification requirements for permit applications of 200 MGY and above can 
result in significant cost depending on the density of private wells in the project area.  The District may 
consider relaxing the requirement for return receipts in order to offset some of the costs that may be 
incurred from expanded notification requirements. 
 



Unreasonable Impacts 
In the definition of Unreasonable Impacts (pg. 27), item 6 establishes the “depletion of groundwater 
supply over a long term basis” as an unreasonable impact.  In the absence of defining what “long term” 
means in the context of a requested permitted volume, virtually any existing large volume permit as 
well as the aggregated withdrawals of existing exempt wells could be argued to be contributing to the 
depletion of groundwater supply over a long term basis in some formations.  The broadly defined 
nature of this item makes it problematic to use as an indicator of unreasonable impact. 
 
Aquifer Test Plan/Hydrogeological Report 
The proposed revised definition of the required hydrogeological report includes a component to assess 
the response of an aquifer to pumping over time and the potential for unreasonable impacts as defined 
in the proposed rules.  Depending on the level of analysis required to meet the District’s expectation 
and standards, this could add appreciable consulting costs to produce a report that will be deemed 
satisfactory.  Determining long ranging temporal effects to the aquifer could be interpreted as requiring 
advanced research efforts such as numeric modeling.  It would be appreciated if the District could 
more clearly define the level of effort and analysis required to produce the newly defined 
hydrogeological report. 
 
Monitoring Well/Compliance Well Networks 
The necessity to monitor surrounding wells during a required pump test is understood, but the 
establishment of a permanent monitoring well network could lead to substantial project costs and 
complexity.  By creating a source of data that can be used in long-term project operation, permanent 
monitor wells can benefit the permittee as well as the District.  But the cost can be significant in terms 
of easement acquisition, drilling, and monitoring equipment purchase.  In addition to these fixed costs, 
additional budget for staff time and water quality sampling will be required for each monitor well 
required.  Some immediate questions that come to mind are: 

• Will each monitor well be required to be outfitted with a permanent pump for sampling 
purposes? 

• Will the District require monitor wells in multiple aquifers for a drilling/permit application?  
• Will the District require each monitor well to be outfitted with a transducer for capturing water 

level data, or will manual data collection be acceptable?  If a transducer is required, does it 
need to be compatible with District equipment?  Also, will the District require real-time 
reporting of water level data? 

• What is the frequency of water quality sampling that will be required?  Will the sampling be 
required at regular intervals, will it be event-triggered, or both?   

In order for a perspective permit applicant to be able to estimate total project costs, greater detail is 
needed on the minimum construction specifications for required monitor wells, the type of monitoring 
equipment that will be required, and the frequency and nature of water quality sampling that will be 
required by the District. 
 
The option to use existing wells in monitoring efforts may be an avenue to offset some drilling costs, 
but it can also be problematic in some ways.  Some existing private wells may not be easily monitored 
without appreciable effort and expense.  Permit applicants are exposed to significant liability when 
required to monitor private wells, especially if they are required reconfigure these wells to 
accommodate a transducer for temporary or permanent data collection.  The potential exists for private 
well owners to attribute any future well malfunction to the permit applicant’s monitoring efforts, even 



if the well or pumping equipment had existing deficiencies prior to the permit applicant’s actions.  This 
could inadvertently create an environment where private well owners expect the permit applicant to 
provide ongoing service support for normal operation and maintenance issues that would ordinarily be 
addressed by the well owner. 
 
Section D.3.d (pg. 55) under Hydrogeological reports and Aquifer Testing states that an established 
monitor well network may be converted to a compliance well network as a permit provision.  Permit 
applicants cannot guarantee the District access to private wells that may fall into this scenario as 
required in previous section D.3.c) iv. (pg. 55).  If a private well owner stops allowing the use of their 
well for a compliance network purposes, will the permit applicant be required to drill a monitor well to 
replace the lost data point? 
 
Mitigation Plan 
The City of Buda recognizes that private well owners should be able depend on their wells to reliably 
provide them groundwater and has been a proponent of mitigation planning in the recent past.  The 
City also realizes this type of planning effort represents a monumental effort by all parties involved.  
However, there are concerns with the amount of future liability that a permit applicant may be exposed 
to by the mitigation plan requirements that are currently proposed.   
 
Mitigation should only be required for existing wells that are properly registered with the District and 
in operation at the time the permit application is approved.  Upon permit approval, large volume 
pumping projects become a known factor and influence on an area’s water resources.  If mitigation is 
required for wells that are drilled in a project’s determined impact area after the permit approval date, 
permittees are subjected to a constantly moving target for mitigation compliance.  Part of the premise 
for requiring mitigation is to protect existing wells from large volume projects that are permitted later 
in time.  A similar spirit of protection should be provided to permit holders with an approved 
mitigation plan in the form of shielding from mitigation claims for wells that are drilled after the 
project is permitted and in operation. 
 
The proposed mitigation requirements dictate a great deal of responsibility for permit applicants, but 
do not address the expectations of private well owners in distinguishing normal well operation and 
maintenance problems from alleged impact caused by a permittee’s pumping.  This potentially sets the 
stage for private well owners in a defined impact area to have the expectation that permit holders must 
provide around the clock well and pump service work in perpetuity.  For example, if a submersible 
pump in a private well reaches the end of its normal life cycle and ceases to function, will the permit 
applicant be expected provide on-demand services to remove the pump and investigate the cause of 
failure?  Permit holders should not be subject to mitigation claims for poorly constructed wells, 
improperly installed pumping equipment, or poorly maintained systems.  Although these situations 
cannot be predicted, the proposed mitigation requirements should include language recognizing that 
the mitigation does not obligate permit applicants to become full time well services providers, and that 
problems attributed to the normal operation and maintenance of private well system are the sole 
responsibility of the well owner.   
 
As currently proposed the mitigation requirements seem to create a great deal of open-ended liability 
for applicants even after they have a District-approved mitigation plan in place.  Linking required 
mitigation expectations and efforts to permit approval dates as well as establishing responsibilities for 



private well owners in addition to permit applicants would serve to stem at least some of the 
uncertainty that is implicit with an effort of this nature. 
 
 
In closing, the City would once again like to thank the District for the opportunity to comment on the 
proposed rule changes.  The City recognizes the District’s effort to create rules in a manner that will 
allow maximum flexibility and collaboration between the District and permit applicants to address the 
complicated issues that are specific to large volume permit requests.  However, the City is hopeful that 
the District will give serious consideration to the submitted comments and find ways to provide clarity 
in the areas mentioned.  In doing so, potential large volume permit applicants will be better equipped 
to plan projects in a manner that will meet the applicant’s needs while fulfilling the District’s efforts to 
balance beneficial use with the protection and preservation of groundwater resources.  If you have any 
questions regarding these comments, please do not hesitate to call. 
 
 
Respectfully, 
 
 
 
Brian Lillibridge 
Water Specialist 
City of Buda 









































 

 
 

 
 
 
 
March 23, 2016 
 
John Dupnik 
General Manager 
Barton Springs Edwards Aquifer Conservation District 
1124 Regal Row 
Austin, Texas 78748          
e-mail: john@bseacd.org         Via Email 
 
Re:   Barton Springs Edwards Aquifer Conservation District’s Draft Rules   
 
Dear Mr. Dupnik:  
 
Save Our Springs Alliance (SOS) submits these comments regarding the Barton Springs 
Edwards Aquifer Conservation District’s proposed rules.  Given the recent enactment of 
House Bill 3405 expanding the District’s jurisdiction and providing other requirements, 
SOS recognizes the need for the District to revise its rules.  SOS appreciates the work of 
BSEACD staff to compose the draft rules and appreciates your consideration of these 
comments.  
 
SOS’s major concerns are thoroughly described in the comments submitted by the Trinity 
Edwards Springs Protection Association (TESPA).  SOS shares TESPA’s concerns that the 
District’s efforts to streamline its procedures may have the effect of nullifying important 
safeguards in the permitting process for Needmore Water LLC and any other entities in a 
similar position.  Thus, SOS adopts and incorporates TESPA’s comments in full.  
 
In addition, SOS has the following comments: 
 

1. Definition of Sustainable Yield 
 

“Sustainable Yield” is currently defined as “the amount of water that can be pumped for 
beneficial use from the Barton Springs segment of the Edwards Aquifer under a 
recurrence of the drought of record conditions after considering adequate water levels 
in water wells and degradation of water quality that could result from low water levels and 
low spring discharge.” Rule 2-1 (emphasis added).  
 
Under the proposed rules, the definition of “Sustainable Yield” is “the amount of 
groundwater available for beneficial uses from an aquifer on a long term basis without 
significantly depleting the aquifer or causing unreasonable impacts, after taking into 
account a recurrence of the drought of record, and historic data on groundwater 
storage, usage, recharge, water quality, and spring flow of the aquifer.” (emphasis added).      
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SOS supports adding the language “on a long term basis” and broadening the aquifers in 
consideration beyond the Barton Springs segment of the Edwards Aquifer.  However, SOS is 
concerned about changing the base standard used to determine sustainable yield—from 
conditions under a recurrence of the drought of record to a standard which merely takes into 
account a recurrence of the drought of record.  Thus, the drought-of-record conditions do 
not play a central role in the determination of sustainable yield, and are only one factor 
among historic use and others.  The drought of record is the historic worst case scenario.  
Recent tree ring studies tell us that droughts that preceded record-keeping were more 
severe.  Climate change science suggests that future droughts may also be more severe than 
the drought of record.  While current law is tied to the drought-of-record standard, the 
District should recognize that this standard is not fully protective of the aquifer, wells, and 
spring flows as it considers other factors in managing the aquifer.  Additionally, in 
implementing its Habitat Conservation Plan for managing water withdrawals, the District is 
required by federal law to consider the likely effects of climate change as well as the best 
available science in assuring protection of endangered species.  Therefore, SOS recommends 
keeping the language “under a recurrence of the drought of record conditions” and adding to 
the list of considerations to take into account the potential for drought conditions worse 
than the drought of record.  

  
2. Permits and Exemptions – Considering Subsidence  

 
The introductory paragraph for Rule 3-1.3, “Permits and Exemptions” describes a list of 
objectives to be achieved in issuing permits and permit amendments.  Several of those 
objectives were deleted and replaced with “unreasonable impacts.” However, among the 
deleted goals is “to control and prevent subsidence.”  Since subsidence is not in the 
definition of “unreasonable impacts,” deleting its reference here eliminates it as a 
prominent objective in issuing and amending permits.  
 
SOS acknowledges that subsidence is mentioned in other provisions on issuing permits, 
however, unlike the rest of the deleted language in Rule 3-1.3, “unreasonable impacts” does 
not cover subsidence, and its prevention should remain a stated goal at the outset of the 
permit rules.  And while there have not been significant problems with subsidence, 
subsidence is possible with increased pumping pressures.  Therefore, SOS recommends 
leaving “to control and prevent subsidence” in Rule 3-1.3.   
 

3. Notice Requirements 
 
Under current rules, applicants are required to give public notice of permit applications for 
“all new nonexempt wells not authorized by a District general permit.” Rule 3-1.4.B. 
But under the proposed rules, applicants need only give public notice of permit 
applications seeking to produce more than 2 million gallons annually.  SOS understands 
that the District would still provide notice in a local paper for nonexempt wells under 2 
million gallons per year.  However, SOS believes all applicants should continue to be 
responsible for issuing notice instead of, or in addition to, the District.  This change should 
be deleted and the current rule left in place.  
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4. Application Requirements: Potential for Unreasonable Impacts  
 
The proposed rules require an applicant to submit a mitigation plan if the General Manager 
determines the proposed production could cause unreasonable impacts and those impacts 
are “related to groundwater quality degradation and well interference.”  Rule 3-1.4.A.10(c) 
(emphasis added).  Rule 3-1.11 contains a nearly identical requirement, but uses the 
conjunctive “or” between these two types of impacts. It is thus unclear whether the 
unreasonable impacts must relate to both or just one of these effects to warrant submitting 
a mitigation plan.  For consistency, and to ensure mitigation plans are prepared when 
either type of unreasonable impact is implicated, SOS recommends changing the “and” to 
“or” between “degradation” and “well interference” in Rule 3-1.4.A.10(c).   
 

5. Replacement Wells 
 
The proposed rules add requirements for applying to drill a replacement well, essentially 
by moving and modifying those requirements for replacement wells under a Historic Use 
Status designation.  Rules 3-4.6 and 3-1.22.  One of the modified requirements under the 
proposed rules is that “the replacement well will be used to produce the same or less 
amount of groundwater and for the same purpose of use of the original well.”  
Rule 3-4.6.A.4.   The current rule regarding replacement wells in 3-1.22 framed this 
requirement as “the replacement well is used for the same purpose and type of use as the 
currently permitted or registered well.” (emphasis added).  SOS believes the intent of this 
requirement was not meant to change under the proposed rules and this may simply be a 
typographical error.  To avoid confusion and ensure replacement wells will only be 
authorized if the type of use remains constant, SOS recommends adding the language “and 
type” between the words “purpose” and “of” in the new rule 3-4.6.A.4. 
 
If any of you have any questions about these comments, please contact me at the phone 
number or email address provided below.   
 
 
Respectfully submitted,  
 
/s/ Kelly D. Davis______ 
 
Kelly D. Davis 
Staff Attorney 
Save Our Springs Alliance 
512-477-2320, ext. 306 
kelly@sosalliance.org 



VANESSA PUIG-WILLIAMS 
ATTORNEY AT LAW 
vanessa@puigwilliamslaw.com   

(512) 826-1026 
 
 
March 23, 2016 
 
John Dupnik, P.G. 
General Manager 
Barton Springs Edwards Aquifer Conservation District 
1124 Regal Row 
Austin, Texas 78748 
e-mail: john@bseacd.org         via email 
 
Re: Barton Springs Edwards Aquifer Conservation District’s Draft Rules  
 
Dear Mr. Dupnik: 
 
The Trinity Edwards Springs Protection Association (TESPA), submits these comments regarding 
the Barton Springs Edwards Aquifer Conservation District’s (BSEACD) proposed rules. TESPA 
appreciates the work done by BSEACD staff to formulate the draft rules and appreciates your 
consideration of these comments. 
 
Given the recent expansion of the District’s jurisdiction to include the Trinity Aquifer in Hays 
County, TESPA recognizes the need for the District to revise its rules to address changing 
circumstances. Overall, the rules set up a thorough process for the District to use in evaluating 
applications for Production Permits, given the likely increase in the number of applications the 
District will encounter as a result of the annexation. TESPA is concerned, however, that the 
District’s desire to streamline and improve its rules is resulting in eased requirements for 
Needmore Water LLC (Needmore) at the expense of protections for the aquifer and offers the 
following comments: 

 
1. The draft rules carve out an exception to the requirement for Needmore to obtain a 
Transport Permit.  

The District’s current rules (3-1.3.1) require an applicant to obtain a Transport Permit when it 
seeks to transport groundwater from a well within the District to a location outside of the 
District. The current rules provide for two exceptions to the requirement to obtain a Transport 
Permit: (1) transporting of groundwater from the District pursuant to a continuing arrangement 
that was in effect on or before March 2, 1997, and (2) transporting of groundwater for Incidental 
Use or sporadic use.   



The draft rules create a new exception from the requirement to obtain a Transport Permit for a 
property owner who transports groundwater from a well on his property that, as a result of a 
boundary change is now within the District’s boundaries, to a location on his property that is 
outside of the District’s boundaries. The property must be contiguous, owned by the same 
property owner, and the water use type and amount must have existed prior to the boundary 
change. Currently, the only property in the District’s boundaries that would qualify for an 
exception to the requirement to obtain a Transport Permit under the proposed rules is Needmore 
Ranch. 

The intent of this new, proposed exception is to allow a property owner to continue its existing 
use and to be able to move groundwater on his private property without the need to obtain a 
Transport Permit. TESPA agrees with the rationale of permitting a landowner to continue to 
freely move groundwater around his property if he was doing so before the existence of an 
artificial boundary line. From conversations with District staff, however, it is TESPA’s 
understanding that the District interprets this new exception to allow Needmore to transport the 
maximum production capacity of the well, or the permitted amount under its Temporary Permit, 
as opposed to the far smaller amount of groundwater Needmore was transporting prior to passage 
of HB 3405 when the boundary line came into existence. Based on the language of the proposed 
exception, which states that “the water use type and amount must have existed prior to the 
boundary change,” TESPA disagrees with the District’s interpretation that this applies to the 
maximum production capacity of the well on Needmore Ranch. The District granted Needmore a 
Temporary Permit based on the maximum production capacity in the amount of 179,965,440 
million gallons per year after the boundary change. Prior to the boundary change, however, 
Needmore was transporting substantially less groundwater from the well on its property to the 
lake on its property.  

Given the tremendous amount of groundwater that Needmore intends to transport, TESPA is 
concerned that carving out an exception to the requirement to obtain a Transport Permit in this 
case removes an added layer of analysis designed to protect the aquifer and the property rights of 
nearby landowners. Under the District’s current rules, before granting a Transport Permit, the 
District shall consider the following: (1)The availability of water in the District and in the 
proposed receiving area during the period for which the water supply is requested; (2) The 
projected effect of the proposed transfer on aquifer conditions, depletion, subsidence, or effects 
on existing permit holders or other groundwater users within the District; and (3) The approved 
regional water plan and approved District Management Plan. Rule 3-1.3.1 (F).  If Needmore is 
not required to obtain a Transport Permit, the District loses the opportunity to review these 
factors. 

TESPA urges the District to reconsider its position that under the proposed rules, the District will 
permit Needmore to transport almost 180,000,000 gallons per year of groundwater on its 
property without the need to obtain a Transport Permit. Additionally, TESPA recommends that 
the District further clarify that the exception to the requirement to obtain a Transport Permit 
applies to an existing use and amount prior to the existence of a boundary line. 



2. The new, proposed definition of Agricultural Use would allow Needmore to change the 
use type under its HB 3405 permit without triggering a permit amendment. 

The proposed rules expand the definition of Agricultural Use to include several types of 
activities, such as the cultivation of crops for human consumption, the practice of floriculture, 
and horticulture, and wildlife management, among other uses. Under the current rules, wildlife 
management falls under the use type Agricultural Livestock. The District granted Needmore’s 
Temporary Permit for the use type Agricultural Livestock, as Needmore claimed it was using the 
lake on its property to support wildlife management.  

The District has maintained that it interprets the intent of the Temporary Permit application 
process to allow an applicant to maintain an existing use prior to the passage of HB 3405, and 
consequently, any change in use would result in a permit amendment and would allow the 
District to consider additional factors beyond the two HB 3405 factors – impacts to existing 
wells and the DFC. In the new draft rules, the District has clarified this interpretation. The draft 
rules state that “Amendments to change the use type of a Production Permit will require the 
recalculation of the permitted volume to be commensurate with the reasonable non-speculative 
demand of the new use type.” 3-1.9(C) 

However, because under the proposed rules the District has expanded the definition of 
Agricultural Use to include wildlife management, Needmore could engage in any of the activities 
defined as Agricultural Use without triggering a change in use type and recalculation of the 
permitted volume as described above in 3-1.9(C).  

TESPA recommends that the District define wildlife management, often a less water intensive 
use, as a separate use type distinct from Agricultural Use.  

3. Rules need to clarify that all seven factors in the definition of Unreasonable Impacts apply 
to a HB 3405 permit once it has been converted into a regular Production Permit.  

TESPA supports the District’s efforts to develop a definition for Unreasonable Impacts, but the 
draft rules need to clarify that all seven factors in the definition of Unreasonable Impacts apply to 
a HB 3405 permit once it has been converted into a regular Production Permit. The last sentence 
at the end of the definition of Unreasonable Impacts states, “For permits issued under 3-1.55.1 
and 3-1.55.4 (HB 3405), the District shall consider (1-5) listed above in any determination of 
unreasonable impacts.” The intent of the sentence is to clarify that the District may only consider 
(1-5) when converting a Temporary Permit under HB 3405 to a regular Production Permit. 
However, TESPA is concerned that this sentence could be interpreted to mean that the District is 
limited to analyzing items (1-5) in the future.  Although the current rules under 3-1.55.4(D) state 
that Temporary Permits converted to regular Production Permits “shall be subject to the 
provisions of Rule 3-1.11 related to Permit Terms and Conditions,” the proposed definition of 
Unreasonable Impacts makes this unclear.  



TESPA recommends that the District clarify that items (1-5) only apply at the time a Temporary 
Permit is converted to a regular Production Permit and that after a Temporary Permit has been 
converted, then the District may rely on all seven factors in determining whether an unreasonable 
impact has occurred.  

Finally, TESPA recommends that under 3-1.55.4(D), the District add the following language: 
“Specifically, Regular Production Permits shall be subject to the provisions of Rule 3-1.11 
related to Permit Terms and Conditions and to the provisions under Rule 3.7 related to Drought. 

Thank you for the opportunity to comment with regard to the draft rules, and feel free to contact 
me if you have any questions.  

       

Respectfully submitted,  

  
      Vanessa Puig-Williams 
      Attorney for TESPA 
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